United States Patent and Trademark Office 



UNITED STATES DEPARTMENT OF COMMERCE 
I nilid Stall-, l'atint and Trademark Office 

Address: COMMISSIONER FOR PATENTS 



APPLICATION NO. 



10/570,237 



FILING DATE 



02/2K/2000 



FIRST NAMED INVENTOR 



Gerard De Haan 



24737 7590 08/19/2008 

PHILIPS INTELLECTUAL PROPERTY & STANDARDS 
P.O. BOX 3001 

BRIARCLIFF MANOR, NY 10510 



ATTORNEY DOCKET NO. CONFIRMATION NO. 



YENKE, BRIAN P 



PAPER NUMBER 



DELIVERY MODE 



Please find below and/or attached an Office communication concerning this application or proceeding. 

The time period for reply, if any, is set in the attached communication. 



PTOL-90A (Rev. 04/07) 



l/ffflrC? nVrliUli Otfff Iff ids y 


Application No. 

10/570,237 


Applicant(s) 

DE HAAN ET AL. 


Examiner 

BRIAN P. YENKE 


Art Unit 

2622 





- The MAILING DATE of this communication appears on the cover sheet with the correspondence address — 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )□ Responsive to communication(s) filed on . 

2a )□ This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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DETAILED ACTION 

Drawings 

1 . Figures 1-2 should be designated by a legend such as -Prior Art- because only that which is old 
is illustrated. See MPEP § 608.02(g). Corrected drawings in compliance with 37 CFR 1.121(d) are 
required in reply to the Office action to avoid abandonment of the application. The replacement sheet(s) 
should be labeled "Replacement Sheet" in the page header (as per 37 CFR 1.84(c)) so as not to obstruct 
any portion of the drawing figures. If the changes are not accepted by the examiner, the applicant will be 
notified and informed of any required corrective action in the next Office action. The objection to the 
drawings will not be held in abeyance. 

The drawings are objected to because there are no text legends/description indicating what the 
elements are (Figs 5-6). Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in 
reply to the Office action to avoid abandonment of the application. Any amended replacement drawing 
sheet should include all of the figures appearing on the immediate prior version of the sheet, even if only 
one figure is being amended. The figure or figure number of an amended drawing should not be labeled 
as "amended." If a drawing figure is to be canceled, the appropriate figure must be removed from the 
replacement sheet, and where necessary, the remaining figures must be renumbered and appropriate 
changes made to the brief description of the several views of the drawings for consistency. Additional 
replacement sheets may be necessary to show the renumbering of the remaining figures. Each drawing 
sheet submitted after the filing date of an application must be labeled in the top margin as either 
"Replacement Sheet" or "New Sheet" pursuant to 37 CFR 1.121(d). If the changes are not accepted by 
the examiner, the applicant will be notified and informed of any required corrective action in the next 
Office action. The objection to the drawings will not be held in abeyance. 



Claim Rejections - 35 USC §101 

2. 35 U.S.C. 101 reads as follows: 
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Whoever invents or discovers any new and useful process, machine, manufacture, or 
composition of matter, or any new and useful improvement thereof, may obtain a patent therefor, 
subject to the conditions and requirements of this title. 

2106.01 [R-6] Computer-Related Nonstatutory Subject Matter 

Descriptive material can be characterized as either 'lunctional descriptive material" or 
"nonfunctional descriptive material; ' In this context, "functional descriptive material" 
consists of data structures and computer programs which impart functionality when 
employed as a computer component. (Hie definition of "data structure" is "a physical or 
logical relationship among data elements, designed to support specific data manipulation 
functions." Hie New IEEE Standard Dictionary of Electrical and Electronics Terms 308 
(5th ed. 1993).) "Nonfunctional descriptive material" includes but is not limited to music, 
literajy works, and a compilation or mere arrangement of data. 

Both types of "descriptive material" are nonstatutory when claimed as descriptive 
material per se, 33 F.3d at 1360, 3 1 USPQ2d at 1759. When functional descriptive 
material is recorded on some computer-readable medium, it becomes stmeturally and 
functionally interrelated to the medium and will be statutory in most cases since use of 
technology permits the function of the descriptive material to be realized. Compare In re 
Lowry, 32 F.3d 1579, 1583-84, 32 USPQ2d 1031, 1035 (Fed. Cir. 1994)(discussing 
patentable weight of data structure limitations in the context of a statutory claim to a data 
structure stored on a computer readable medium that increases computer efficiency) and 
>Inre< Warmerdam, 33 F.3d *>1354< 1360-61, 31 USPQ2d *>1754,< 1759 
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(claim to computer having a specific data structure stored in memory held statutory 
product-by-process claim) with Warmerdam, 33 F.3d at 1361, 31 USPQ2dat 1760 
(claim to a data structure per se held nonstatutory). 

When nonfiinct < i s ' e ipiive material is recorded on some computer-readable 
edium. ii i i elcclrt die can i not statu! ' 

irisi iii • i mt\ > present to ttii the practical application requirement Merels 
claiming nonfunctional descriptive material i.e., abstract ideas, stored on a computer- 
readable medium, in a computer, or on an electromagnetic earner signal does not make 
it statutory. See -Diamond \>.<Diehr, 450 U.S. *>175,< 185-86, 209 USPQ *>1,< 8 
(noting that the claims for an algorithm in Benson were unpatentable as abstract ideas 
because "[t]he sole practical application of the algorithm was in connection with the 
programming of a general purpose computer."). Such a result would exalt form over 
substance. In re Sarkar, 588 F.2d 1330, 1333, 200 USPQ 132, 137 (CCPA 1978) 
("[Ejach invention must be evaluated as claimed; yet semantogenic considerations 
preclude a determination based solely on words appearing in the claims. In the final 
analysis under § 101, the claimed invention, as a whole, must be evaluated for what it 
is.") (quoted with approval in Abele, 684 F.2d at 907, 214 USPQ at 687). See also In 
re Johnson, 589 F.2d 1070, 1077. 200 USPQ 199, 206 (CCPA 1978) ("form of the 
claim is often an exercise in drafting".). 11ms. nonstatutory music is not a computer 
component, and it does not become statutory by merely recording it on a compact disk . 
Protection for this type of work is provided under the copyright law. 
When noniitnctional descriptive material is recorded on some computer-readable 
medium, in a computer or on an electromagnetic carrier signal, it is not statutory and 
should be rejected under 35 U.S.C. 101. In addition, USPTO personnel should inquire 
whether there should be a rejection under 35 U.S.C. 102 or 103. USPTO personnel 
should determine whether the claimed nonfunctional descriptive material be given 
patentable weight. USPTO personnel must consider all claim limitations w hen determining 
patentability of an invention over the prior art. In re Gulack, 703 F.2d 1381, 1385, 217 
USPQ 401, 403-04 (Fed. Cir. 1983). USPTO personnel may not disregard claim 

i ns comprised of printed n attei S.c Of ack 7()3 I 2d at 1384 21"! SPQ at 
403; see also Diehr, 450 U.S. at 191, 209 USPQ at 10. However, USPTO personnel 
need not give patentable weight to printed matter absent a new and unobvious functional 
relationship between the printed matter and the substrate. See ** Lowrv, 32 F.3d 
**>at< 1583-84, 32 USPQ2d **>at< 1035 **; In re Ngai, 367 F.3d 1336, 70 
USPQ2d 1862 (Fed. Cir. 2004). 

I. FUNCTIONAL DESCRIPTIVE MATERIAL: "DATA STRUCTURES " 
REPRESENTING DESCRIPTIVE MATERIAL PER SE OR COMPUTER 
PROGRAMS REPRESENTING COMPUTER LISTINGS PER SE 

Data structure* not claimed as embodied in computer-readable media are descriptive 
matenal per w and are not statutory because they are not capable of causing functional 
change in the computer. See, e.g., Warmerdam, 33 F.3d at 1361, 31 USPQ2d at 1760 
(claim to a daia structure per w held nonstatutory). Such claimed data structures do not 
define any structural and Junctional inten-elationships between the data structure and other 

realized. In contrast, a claimed computer-readable medium encoded with a data structure 
defines structural and functit nal tte hips hem .en the data structure and the 

functionality to be realized, and is thus statutory. 

Similarly, computer programs claimed as computer listings per se, i.e., the descriptions or 
expressions of the programs, are not physical 'Things.'' They are neither computer 
components nor statutory processes, as they are not "acts" being performed. Such 
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claimed computer programs do not define any structural and functional interrelationships 
between the computer program and other claimed elements of a computer which permit 
the computer program's functionality to be realized, hi contrast, a claimed computer- 
readable medium encoded with a computer program is a computer element which defines 
structural and functional interrelationships between the computer program and the rest of 
the computer which permit the computer program's functionality to be realized, and is 
thus statutory. See Lomy, 32 F. 3d at 1583-84, 32 USPQ2d at 1035. Accordingly, it is 
important to distinguish claims that define descriptive material per se from claims that 
define statutory inventions. 

Computer programs are often recited as part of a claim USPTO personnel should 
determine whether the c omputer program is being claimed a s part of an otherwise 
statutory manufacture or machine. In such a case, the claim remains statutory irrespective 
of the fact that a computer program is included in the claim. Hie same result occurs when a 
computer program is used in a computerized process where the computer executes the 
instructions set forth in the computer program. Only when the claimed invention taken as 
a whole is directed to a mere program listing, i.e., to only its description or expression, is it 
descriptive material per se and hence nonstatutory. 

Since a computer program is merely a set of instructions capable of being executed by a 
computer, the computer program itself is not a process and USPTO personnel should 
treat, a claim for a computer program, without the computer-readable medium needed to 
realize the computer program's functionality, as nonstatutory functional descriptive 
material When a computer program is claimed in a process where the computer is 
executing the computer program's instructions. USPTO personnel should treat the claim 
as a process claim. ** When a computer program is recited in conjunction with a physical 
structure, such as a computer memory, USPTO personnel should treat the claim as a 
product claim. * * 

Claim 11 is rejected under 35 U.S.C. 101 because the claimed invention is directed to non- 
statutory subject matter. 

Claim 1 1 is drawn to a "computer program" thus the claim should be amended to recite the 
functional relationship between a computer and computer readable medium, unlike a "computer program" 
as currently recited. Therefore, since there is no recitation of a computer readable medium, the claim is 
rejected. The examiner suggests language such as computer-readable medium encoded with 
instructions which cause a computer to perform/to do the following. 
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Claim Rejections - 35 USC §102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the basis for 
the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 10-1 1 are rejected under 35 U.S.C. 102(b) as being anticipated by Richards et al., US 
5,303.045. 

In considering claims 1 0 and 1 1 , 

a) the claimed estimation means... is met by motion vector estimator 44 (Fig 3) 

b) the claimed definition means... is met by temporal interpolator 48 which performs interpolation 
between frames (which includes the current field to be interpolated) 

c) the claimed calculation means... is met by temporal interpolator 48 which interpolates weight 
value/sum pixels (see col 8-9). 

d) the claimed weighting means is met by temporal interpolator 48 which weights the selected 
motion vector, wherein the vector selector 46 is dependent upon the estimated vectors horizontal/vertical 
components. 

Claim Rejections - 35 USC §103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 

rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 1 02 of this title, if the differences between the subject matter sought to be patented and the prior art 
are such that the subject matter as a whole would have been obvious at the time the invention was made to 
a person having ordinary skill in the art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

Claims 1-9 are rejected under 35 U.S.C. 103(a) as being unpatentable over Richards et al., US 
5,303.045 in view of AAPA (Applicant's Admitted Prior Art). 
In considering claim 1, 
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In addition to the rejection of claim 10 above, Richards does not explicitly recite the GSB based 
deinterlacing as claimed in the preamble, however the concept of GST or general sampling theorem is 
conventional in the art in order to provide a desired output, as demonstrated by applicant's admitted prior 
art (Fig 1 or Fig 2). 

In considering claims 8-9, 

In addition to claim 1 above, Richards discloses (Fig 8a-e) the use of the preceding/succeeding 
field in that the output field/current field is calculated based upon the current, previous, next and the pixels 
associated with each field/frame (wherein the output based on the weighted pixels (1st, 2nd and 3rd as 
claimed). 

In considering claim 2, 

As shown in Fig8 the preceding and next frames are utilized in ascertaining the output field, which 
include a horizontally neighboring pixel as shown (Fig 8a-8e). 
In considering claims 3, 

Richards discloses the calculation of four of a group of 5 successive fields in performing temporal 
interpolation, thus meeting a neighboring field. 
In considering claim 4, 

Richards discloses that the output pixels can be calculated using integers (Col 6), using the 
previous and next fields. 

In considering claim 5, 

The combination above does not explicitly recite three horizontally neighboring pixels from each 
of two lines being weighted, however the implementation of more or less pixels produces the expected 
results or more computations or less, thus producing expected results, and therefore the use of 3 
horizontally neighboring pixels from each of the two lines would therefore be obvious to one of ordinary 
skill in the art. 

In considering claim 6, 

Richards discloses the use of fractional/percentages in the weighting of pixels (see col 8-9). 
ages in the weighting of pixels (see col 8-9). 
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In considering claim 7, 

Richards discloses using the complement of the temporal offset, thus the complement is 
based/depends upon the value/sign. 

Conclusion 

5. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure — see newly cited references on attached form PTO-892. 

6. Any inquiry concerning this communication or earlier communications from the examiner should 
be directed to Brian Yenke whose telephone number is (571 )272-7359. The examiner work schedule is 
Monday-Thursday, 0730-1830 hrs. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's Supervisor, Sinh 
Tran, can be reached at (571)272-7564. 

Any response to this action should be mailed to: 

Commissioner of Patents and Trademarks 
Washington, D.C. 20231 

or faxed to: 

(571)-273-8300 

Any inquiry of a general nature or relating to the status of this application or proceeding should be 
directed to the Technology Center 2600 Customer Service Office whose telephone number is 

(703)305-HELP. 

General information about patents, trademarks, products and services offered by the United States 
Patent and Trademark Office (USPTO), and other related information is available by contacting the 
USPTO's General Information Services Division at: 

800-PTO-9199 or 703-308-HELP 

(FAX) 703-305-7786 
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(TDD) 703-305-7785 

An automated message system is available 7 days a week, 24 hours a day providing informational 
responses to frequently asked questions and the ability to order certain documents. Customer service 
representatives are available to answer questions, send materials or connect customers with other 
offices of the USPTO from 8:30 a.m. - 8:00p.m. EST/EDT, Monday-Friday excluding federal holidays. 

For other technical patent information needs, the Patent Assistance Center can be reached through 
customer service representatives at the above numbers, Monday through Friday (except federal 
holidays) from 8:30 a.m. to 5:00 p.m. EST/EDT. 

The Patent Electronic Business Center (EBC) allows USPTO customers to retrieve data, check the 
status of pending actions, and submit information and applications. The tools currently available in the 
Patent EBC are Patent Application Information Retrieval (PAIR) and the Electronic Filing System 
(EFS). 

PAIR (http://pair.uspto.gov) provides customers direct secure access to their own patent application 
status information, as well as to general patent information publicly available. EFS allows customers 
to electronically file patent application documents securely via the Internet. EFS is a system for 
submitting new utility patent applications and pre-grant publication submissions in electronic 
publication-ready form. EFS includes software to help customers prepare submissions in extensible 
Markup Language (XML) format and to assemble the various parts of the application as an electronic 
submission package. EFS also allows the submission of Computer Readable Format (CRF) 
sequence listings for pending biotechnology patent applications, which were filed in paper form. 



/BRIAN P. YENKE/ 

Primary Examiner, Art Unit 2622 
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